
TREATY OF WASHINGTON.

Claim6, o f occasioned by running of Line
of Trea*y of Washingfon.

under Fonrtb Art ic le

( C o p y ) - N o .  8 9 . &m&y ihw!, 26th June, 1847.

SIR,-Having transmitted to Viscount Palmerston your Despatch, No, 32, of the
27th April, on the subject of the claims of Francis Watson and eight other British
Subjects, to the possession of certain Lands which formerly belonged to New Bruns-
wick, but which, since the Treaty of Washington, now comprise part of the Territory
of the United States, I have received from His Lordship a Letter dated 18th instant,
forwarding the copy of a Despatch which, in consequence of my representation, he has
addressed to the British Minister at Washington, instructing him to recall the attention
of the Government of the United States to this subject, and to urge upon that Govern-
ment the propriety of relieving the applicants from the necessity of prosecuting their
suits in a Court of Law. You will acquaint the House of Assembly and the parties
interested in this matter, with the steps which have been taken by Her Majesty’s
Government for affording them redress.

Lieut. Governor Sir W. Colebrooke, 8~.  &c. &c.

I have, &c.
(Signed) GREY,

(COPY) Foreign  Oflce, Jme 12, 1847.

S I R,--I have received, through the Colonial Department, a copy of a Letter which
the Lieutenant Governor of New Brunswick addressed to you on the 31st March last,
relative to the claims of Francis Watson and eight other British Subjects, who are
holders of land in the Territory which formerly belonged to New Brunswick, but
which, since the running of the Boundary Line, now belongs to the United States, and
who now seek to be confirmed by the United States in their right of possession over
the Lands in question.

I have to instruct you to remind the United States Secretary of State, if you have
not already done so, of the terms of the Letter which you addressed to him on the
13th April, 1846, in which you stated, that although you had recommended the Lieu=;’
tenant Governor of New Brunswick to adopt the suggestion of the United States
Government with regard to the claims of the parties who had then made an application
similar to that under consideration, and although you had consented that those parties
should apply to the proper Tribunals of the State of Maine for the confirmation of
their Titles to the Lands divided by the Boundary Line, you had nevertheless reserved
for British Subjects the right to claim from the Government of the United States the
complete fulfilment of the Fourth Article of the Treaty of Washington.

You will also represent to Mr. Buchanan, that as Francis Watson and the other
parties are poor and are unable to incur the expense of prosecuting or defending suits
at Law, and are consequently unable to resort to the proper Courts in the State of
Maine, Her Majesty’s Government [do not doubt that the Government] of the United
States will cause necessary steps to be taken, in order that those parties may, in
conformity with the terms of the Fourth Article of the Treaty of Washington, he
dealt with upon the most liberal principles, and that their Titles to the Lands held
by them may be legally confirmed without their bein g obliged to incur expense for
that purpose.

(Signed) PALMERSTOX
The Right Honorable Riehard Pakenham, &c, &c. &c.
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(COPY) Washington, July 12, 1847.
%&-With  reference to Mr. Pakenham’s Note of 10th April last, enclosing copy

of a Letter, and its enclosure, from the Lieutenant Governor of New Brunswick, dated
the 31st of March last, relative to the claim of Francis Watson and eight other British
subjects, who are holders of Land in the Territory which formerly belonged to New
Brunswick, but which, since the running of the Boundary Line now belongs to the
United States, in their rights to possession over the Lands in question, as well as to
some previous correspondence upon the same subject, between Her Majesty’s Mission
and the Department of State, I have now the honor to enclose copy of’ an instruction
which has been addressed to Mr. Pakenham by Her Majesty’s Principal Secretary of
State.

I avail myself, &c.

(Signed) J. F. CRAMPTON.
Honorable James  Buchanan, &c. kc. kc.

(Copy)-No.  132. Downing &%-eel,  30th November, 1847.

SIR,-Referring  to my Despatch, No. 89, of the 26th of June last, I transmit for your
information, the accompanying copy of a Letter with its enclosures, addressed to this
Department by Viscount Palmerston, on the subject of the claim of Francis Watson
and eight other British Subjects, holders of Lands now belonging to the State of Maine,
who seek to be confirmed in their right of possession, in fulfilment of the Fourth
Article of the Treaty of Washington.

Although after the opinion expressed by the Secretary of State of the United States
of America, and concurred in by Lord Palmerston, the question must be left to the
Judicial Tribunal of those States, yet it appears to me that the present is a case in
which it is clearly incumbent on the authorities of New Brunswick to guard, to the
‘utmost of their power, the rights of British Subjects who have become the possessors
of Land by virtue of Titles corlferred by the Local Government of the Province.

It is asserted, on behalf of the American claimants, that these Lands lie to the west
of a line drawn from the source of the River Saint Croix to the River Saint John,
which had been established as the Boundary between Maine and New Brunswick in
1817, but has now been marked by Commissioners under the Treaty of Washington.
Bf this assertion proves correct, Mr. Watson, and the other parties similarly circum-
stanced, will have been exposed to loss, by reason of a mistake committed heretofore
by the Government of New Brunswick, in granting Lands which did not belong to it;
and as this is the issue which is now to be tried by ejectment brought in a Court of the
State of Maine against Mr. Watson, that gentleman may, in my opinion, reasonably
expect from the local authorities of New Brunswick, such advice and assistance as it
may be in their power to afford in defending the action.

I have therefore to instruct you to submit to the House of Assembly, in answer ta
tileir Address transmitted in your Despatch, No. 32, of 27th April, the view which
Her Majesty’s Government have taken of this case, and the recommendation of Mr..
‘Watson’s case to the favourable attention of the Provincial Government.

I have, &e.

(Signed) GREY.
!,iectrnnnt  Governor Sir William Colebrooke, kc. &c. kc.

(C’OPY) Foreign Ufice, November 19, 1847.

SIR,-With reference to my Letter to Mr. Stephen of the 18th of June last, enclosing
for the information of Earl Grey, a copy of an instruction which Lord Palmerston had
addressed to Her Majesty’s Minister at Washington, upon the subject of the claims of
J.?rancis Watson and eight other British Subjects, with respect to the possession of
certain Lands which, since the running of the Boundary Line, belong to the United
States, and whose cases were represented in Mr. Stephen’s Letter of the 3lst of May
last, I am directed by Viscount Palmerston to transmit to you a copy of a Despatch

from



kiPPENDIX.] T R E A T Y  O F  W A S H I N G T O N . cv.

from Mr. Crampton, Her Majesty’s Charge d’Affaires at Washington, enclosing a copy
of a Letter which he had received from the United States Secretary of State, stating
that the case of Mr. Watson, and of the other British Subjects above referred to, must
be left to the decision of the Judicial Authorities of the United States, and that the
Executive Branch of the Government have no power to interfere in such cases ;
and I am to request that you will lay the enclosed papers before Lord Grey,  and

*that you will state to His Lordship, that Mr. Buchanan’s view of the matter appears
to Lord Palmerston to be reasonable and just.

I am, &c.
(Signed) E .  J .  S T A N L E Y .

Benjamin Hawes,  Esquire, kc. kc. kc.,  Colonial Office..

( C o p y ) - N o .  4 3 . Washington, October 16, 1847.

M Y L O R D, -With reference to my Despatch, No. 16, of the 13th of July l a s t ,
enclosing the copy of a Note, which in obedience to the instructions contained in
Your Lordship’s Despatch to Mr. Pakenham, No. 41, of the 12th of June, I addressed
to the United States Secretary of State on the 12th of February, relative to the claims
of Francis Watson and eight other British Subjects, who are holders of Land in the
Territory which formerly belonged to New Brunswick, but which, since the running
of the Boundary Line, now belongs to the TJnited  States, and who now seek to be con-
firmed by the United States in their rights of possession over the Lands in question,
I have now the honor to enclose a copy of Mr. Buchanan’s reply to my communication.

Mr. Buchanan’s Note will be found to contain a full exposition of the view taken
‘by the United States Government of the nature of the engagements contracted by both
Governments by the Fourth Article of the Treaty of Washington, and of the means of
applying the provisions of that Article as well- to the cases in question, as to a n y
similar case which mav arise on either side of the Boundarv.

Your Lordship will perceive that Mr. Buchanan contend; that the “ Titles” to the
Lands in question
firm them,”

“ have been already Zegally conJirmed,  so far as the Treaty can con-
and that from the very nature both of the British and American Govern-

ments, the Fourth Article of the Treaty must be carried into execution by the Judicial
and not by the Executive Branch of those Governments.

Considering it to be desirable that the Provincial Government of New Brunswick
should, without unnecessary delay, be made acquainted with the opinions held by the
United States Government on this  subject, I have thought it my duty to forward to
Sir William Colebrooke, for his information, a copy of my Note and of Mr. Buchanan’s
reply.

I have, &c.
(Signed) J. F .  C R A M P T O N .

lviscount  Palmerstcn, K. B., kc. &c. kc.

(COPY) Department of State, Washington, October 18, 1847.

SIR,- I have the honor to acknowledge the receipt of the Note which you addressed
to me on the 12th of July last, referring to previous correspondence with this Depart-
ment, and enclosing the copy of a Letter of Instructions from Her Majesty’s Principal
Secretary of State f’or Foreign Affairs to Mr. Pakenham, on the subject of the claims
of certain British Subjects, holders of Lands now belonging to the State of Maine, who
seek to be confirmed in their rights of possession, in fulfilment of the Fourth Article
of the Treaty of Washington.

It appears that Francis Watson, and eight other British Subjects, had obtained
Grants of Land from the Government of New Brunswick, a part of which, it has been
ascertained by the Commissioners appointed to mark the Boundary Line “ from the
source of the Saint Croix to the River Saint John,”
were within the limits of the State of Maine.

under the Treaty of Washington,

And here it rnay be observed, that no change whatever was made in the old Line
between these two points, which had been run “and marked by Surveyors of the
Government in the year 1817 and 1818, under the Fifth Article of the Treaty of Ghent.”

CX The
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The sole duty of the Commissioners in this respect, was “to mark the Line above
described,” (vide the first and sixth Articles of the Treaty of Washington,)

It appears that the authorities of New Brunswick, not so well acquainted with the
position of this old line as those of Maine, have made Grants of Land west of it, and
within the limits of that State, whilst it would seem from the documenrs you have
sent me, (I possess information from no other source,) that the authorities of Maine
have made Grants of the same Land up to the true line, as ascertained by the Com-
missioners, and embracing a small portion of the Land granted by New Brunswick,
In this state of the case, one Josiah Little has brought an ejectment for that portion
of the tract claimed by him, situate within the limits of Maine, against Francis Watson,
claiming the same, as Mr. Watson asserts, “under Grant from the State of *Maine or
the American Government ;” (the latter it cannot be, as the Government of the United
States have never held any interest in these Lands.) In this action the question will
be decided judicially, whether the Grant from Maine or that from New Brunswick,
confers the better Title.

Under the Fourth Article of the Treatv  of Washington, “ all Grants of Lands
heretofore made by either party within the limits of the Territory which by this Treaty
falls within the dominions of the other party, shall be held valid, ratified and confirmed
to the persons in possession under such Grants, to the same extent as if such Territory
liad by this Treaty fallen within the Dominions of the party by whom such Grants
were made.”

Mr. Watson, in defending the ejectment, will have the full benefit of this Article of
the Treaty ; and if he should be dissatisfied with the construction which the Judiciary
of Maine may place upon it, an appeal can be taken to the Supreme Court of the
United States.

But Lord Palmerston, representing the poverty of Mr. Watson and the other parties,
and their inability “ to incur the expense of prosecuting or defending suits at Law,”
expresses the confidence of Her &Majesty’s  Government “ that the Government of the
United States will cause the necessary steps to be taken, in order that those parties
may, in conformity with the terms of the Fourth Article of the Treaty of Washington,
be dealt with upon the most liberal principles, and that their Titles to the Lands held
by them may be legally confirmed, without their being obliged to incur expense for
that purpose.”

These Titles have been “already legally  co@med," so far as the Treaty can confirm
them. The Grants from New Brunswick are rendered perfect and absolute under its
terms. They require no other confirmation, By our Constitution, tl!is Treaty is
“ the supreme Law of the Land, and the Judges in every State &all be bound thereby,
any thing in the Constitution or Laws of any State to the contrary notwithstanding.

From the very nature both of t!le British and American Governments, the Fourth
.Article of the Treaty must be carried into execution by the JudicisI  and not by the
Executive Branch of the Government. Neither in the one Country nor in the other
could the Executive prevent their citizens or subjects frorn commencing Suits at Law
to contest their private rights, nor interfere with the decisions of their Courts of Justice.

If on the trial of the case of Little vs. Watson, the Courts of &Iairre should give
full and fair effect to the Fourth Article of the Treaty, then the obligations imposed
by it on the United States will have been fairly executed.

This Government is not bound by the Treaty to make itself substantially the part?,,
in place of Mr. Watson, to the ejectment brought against him, nor to institute and
prosecute  actions of trespass in behalf of the other Petitioners. Our Courts of Justice
arc always open, and they are the appropriate Tribunals to afford redress in such cases.
Should any Grantee of Lands from the State of Maine, situate, since the running of
the Line, within the British Provinces, ask me to obtain similar redress frorn the
British Government, I would refer him at once to a British Court of Justice,  as the
a;lpropriate  Tribunal for the execution of the Treaty.

If after he had made this appeal, produced his Grant, and prosecuted his suit with
proper diligence, the Court should fail tti give due effect to the Fourth Article of the
Treaty, (which is not to be presumed,) then, and not till then, would 4 seek redress
r‘rom the British Government. At present the question is purely a judicial question,
~:l.nd these Petitioners are on the same footing with all other individu&zm

If
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If unjust claims have been made, unlawful trespasses committed, or unfounded suits
brought against them, they must, like all other persons, resort to the Courts of Justice
for redress. Even if this Government wouid, it could not, under our Constitution and
Laws, invade the proper province of the Justiciary.

&kc.  &x. &c.
(Signed) J A M E S  B U C H A N A N .

.Tohn  F. Crampton, Esquire, etc. 8x. &c.

(Copy) Frederietox, 29th February, 1848.
S I R,--I have had the honor of receiving your Letter of the 23d instant, with the

accompanying Documents, relating to the claims of Francis Watson and others, under
the Fourth Article of the Treaty of Washington, and requiring, for the information of
His Excellency the Lieutenant Governor, my opinion on the following points, viz :-
Whether it does not appear, in reference to the Treaty of Washington, that six years
undisturbed occupancy, gives absolute claim to the Applicant, if not to possession of
the Land against adverse claimants from prior Grants, ‘at least to full compensation
for Land and improvements; and whether such compensation be due by the British
Government or America ; or if recovered by course of law, by whom the expenses of
litigation ought to be defrayed.

The Fourth Article of the Treaty of Washington divides the claimants of Land
under its provisions into two parts, namely: those who at the time of the Treaty
Irave Grants of the Lands, the whole or a portion of which may, by the adjustment of
the Boundary, fall within the Territory of the Country from which the Grant has n o t
emanated ; and those who, having an equitable Title to Lands situated in this manner,
by actual occupation and improvement, have yet no Grants from either Government.

With respect to the first class of cases, the Treaty very distinctly declares, that the
Grants  shall be VU&$ and conjirmed  as fully as if there were a Grant from the Govern-
ment where the Lands in dispute lie. The second class has an entirely different
application, declarin,c that the claimant shall be entitled to a release, so as to vest in
&him  the undisturbed enjoyment of the Lands.

There can now be no doubt whatever, from the Letter of Mr. Buchanan, from the
Article of the Constitution of the United States, quoted by him, and from the nume-
rous American authorities on the subject, that a Treaty made by the Government of
that Country is the Xupreme  Law of the Land, and is equal in eficacy  to an ,4ct of Colz-
gress, and that as a necessary consequence, it is the duty of the Judiciary to give full
effect to it iu every case where the subject matter of the Treaty requires nothing
further to be done by the Government to enable the party fully to enjoy the same.

This distinction is very clearly to be traced in the applicatton  of tile Artic!e of the
Treaty referred to. Thus the Grants already made, are rendered valid crud co~@med
1sy. the ?%~~/y  jt:;plf,’  and the part\7  has only to present his British Grant, and an exem-
phficd or examined copy of the -Treaty, and the Court of the United States, where
the case may be tried , gives effect to it at once. Rut where there has been a merely
equitable right, arising from six vears occupation, and improvements, and the Treaty
stipulate.3 fo! a release to confirm the possessory titles, before the occupant could
~~~~essft~lly  cotltelld  with a Grantee under the Government of Maine, he must obtain
from the Waited States Government the release stipulated to be given, and then the
Judickrv mill be caI!ed upon to give effect to the Enstrument.

The clause of the Constitution mentioned by Mr. Buchanan, is quoted lVlr. Justice
Star?,  IN tl!e third volume of his valuable Comn2entaries  on the LJnited States Con-
stitu!%,  p. 693, as follows :-

“ A It ‘k4es made or which shall be made under the authority of United States,
s11a11  be the ,‘$upremc Law
t]leyi2  i!l,r,

of the Land, and the Judges in every State shall be bound
anv thing in the Consitution or Laws of any State to the contrary notwith-

star:f,l  ;Y .’ ” As Supreme Laws,”
UMk $‘

says Mr. Justice Story, speaking of Treaties made
IFITS  ~lans~  of the Constitution, ‘6 Courts of Justice will enforce them directly

in al 1 ;‘2 1: s~ f :
as we aI1 I%:,:

“1 which they can be jrtdiciallv applied, in opposition to all State Laws,
:)w was doni in the case of the British debt secured by the Treaty of

1 7 8 3 ,  atter ihe Constikltion  was adopted. There arc indeed still  cases in which
cour ts
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Courts of Justice can administer no effectual redress ; as when the terms of a stipula-
tion import a contract, when either of the parties engages to perform a particular act,
the Treaty addresses itself to the Political and not to the JudiciaZ  Department, and the
Legislature must execute the contract before it can become a rule for the Courts.”
p. 697. And in a Note to page 695, reference is made to a decision of the Supreme
Court of the United States, by which the same principles are there laid down. LL A
Treaty is in its nature a contract between two Nations, not a Legislative Act. It does
not generally effect of itself the object to be accomplished, especially so far as its
operation is infraterritorical, but is carried into execution by the sovereign power of
the respective parties to the agreement.
established.

In the United States a dzrerent  principle is
Our Constitution declares a Treaty to be the Law of the Land. It is con-

sequently to be regarded by Courts of Justice as equivalent to an Act of ihe Legislature,
whenever it operates of itself, without the aid of any Legislative provision.”

In this last case we find another principle which always seemed to me the true
position as regards the execution of the British part of the Treaty, namely : That
whether there were American Grants or not, still a Grant from the Government of
this Province of Lands originally granted by the American Government now found
on our side of the established Boundary, would be requisite to give effect to the
Treaty ; and the converse of this Rule as regards the American side of the Boundary
is entirely attributable to the clause of their Constitution previously quoted.

The various claims now brought forward by the Commissioners, including that of
Watson, seem to be entirely of the class where Grants have been obtained from the
British Government, and consequently exclude for the present any application of the
principles I have adverted to as referable to the second class, or those who have
merely an equitable right. In examining however the question as to the mode of
proceedin,* to be adopted by the first class, an important distinction arises, from the
parties litigatin g having also to contend with Grants of a long prior date to those of
o.ur Govern men t. The American Lawyer, Mr. Hodgson, appears to think this diti-
culty insuperable, and the distinction is not taken, if indeed the fact were known by
Mr. Buchanan. There is however strong authority among the American Jurists for
the position that the Treaty will operate in all its force, and the Courts of the United
States must give effect to it, notwithstanding the prior vested rights of the parties under
the first Grants, and the American Government must recompense the parties suffering
to the full extent of what is taken from them by the decision of the Courts. Thus in
Kent’s Commentaries, 1. vol., p. 166, an American work like that of Mr. Storey’s, of
high authority, it is stated, “ There can be no doubt that the power competent to bind
the Nation by Treaty, may alienate the public domain and property by Treaty.” H e
goes on to say, “ In the case of the Schooner Peggy, I Cranch,  103, the Supreme Court
of the United States admitted that individual rights acquired by War, and vested rights
of the citizens, might be sacr$ced by Treaty for national purposes.” So in the case of
Ware vs. Hylton, 3d Dal]., 199, 245, it was said to be a clear principle of National
Law, that private rights might be sacra$ced  by Treaty to secure the public safety, though
the Government would be bound to make compensation and indemnity to the individuals
whose rights had thus been surrendered. The power to alienate and the duty to make
compensation, are both laid down by Grotiers in equally explicit terms ; and in
1 Cranch, 103, Chief Justice Marshall said “ The Constitution of the United States
declares a Treaty to be the Supreme Law of the Land ; of consequence, its obligations
on the Courts of the United States must be admitted. It is certainly true, that the
execution of a contract between Nations is to be demanded from, and in the general
superintended by the Executive of each Nation ; and therefore, whatever the decision
of this Court may be, relative to the rights of parties litigating before it, the cZaims upon
the JITation, zf unsatisjed,  may still be asserted. But when a Treaty is the Law of the
Land, and as such aflcts the rights of parties litigating in Court, that Treaty as much
bind those rights, and is as much to be regarded by the Court, as an Act of Congress.”

“ If the Nation has given up the vested rights of its Ci’tz’xens,  it is not for the Court,
but for the Government, to consider, whether it be a proper case for compensation.”

From these facts and authorities, I am now prepared to say, in answer to the
question gut--

First,
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l!‘irst,-That  any person holding Land on the  American s ide  of  the  adjusted
Boundary, under a Grant from the British Government, can make full defence, and is
essential, under the Treaty of Washington, to recover in any of the American Courts
of Justice against all adverse claimants whether by prior or subsequent Grant.

Secondly,- That whether there be a prior American Grant or not, is at all events a
question of fact to be tried on valid testimony in the Courts of Justice of the United
States, to which it is the duty of the parties, Watson and others, to resort, before
any claim can be regarded by either Government, If, on the production of our Grant,
and the Treaty of Washington, the clear Rules of Law propounded by the American
Law acthorities  be disregarded, or upon appeal, be found not to sustain the principles
here advocated, and so decidedly supported by Mr. Buchanan, then a clear and
undoubted claim arises on the American Government to reimburse the parties for all
their losses. I confess I have little doubt of a successful issue; and should have none
whatever, had it not been for the opinion of the Professional Gentleman employed by
the parties, who must be supposed to understand his own Laws better than a stranger,
but who however refers to no authority in support of that opinion.

Thirdly,-Whenever any case arises of a claimant having no i&a@ the person for
instance’ occupyin g six years and making improvements, I conceive an immediate
application should be made to the American Government for the release stipulated to
be given under the Treaty, and necessary to turn the parties possession into a good
Title ; for here it is plain the Political power must be called upon to act before the,
Judicial  can be asked to decide.

Fourthly, - W h e r e v e r compensation is to be sought in any of these cases, it can
only come from the American Government by application of our Government under
circumstances rendering litigation necessary, and where that becomes unavailable from
any defect of the American Courts of Justice, in applying these well defined principles
of their own Law, the expenses of such. litigation ought to be defrayed by the
American Government.

1 have only further to remark, that it  would be advisable, Mr. Wodgson, M r .
Watson’s Attorney, should be made acquainted with the opinion entertained of the
cases under his charge both by Mr. Buchanan. and the Law Authorities of this Pro-
vince, as it is possible he may not have turned his attention to the sweeping powers
of the National Treaty under the Constitution,<-and legal decisions of his Country.

I have, &c.
(Signed) W. B .  KLN-NE.AR, rsbl. Gmeral,

Howrable John S. Saunders, Provincial Secretary, kc. 8x. &IF.


